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ISSUE

The Grievor', an administrative employee in the Alberta Public Service, was dismissed
after the Employer became aware of the contents of her personal blog site. The Grievor’s blog
contained unflattering comments about a number of her co-workers (who were identified by
pseudonyms) and management. After an investigation, the Grievor was interviewed about her
blog. Perceiving the Grievor as largely unrepentant, she was terminated, the Employer alleging
that the contents of the Grievor’s blog had irreparably undermined the employment relationship.
The Union, in challenging the dismissal, argued that the Employer had over-reacted, that the
Grievor’s attempts at an apology had been derailed by management, and that the employment
relationship could be restored. As well, the Union took the position that the dismissal had been
carried out by a person who lacked the authority to terminate and that the Grievor’'s
representational rights had been violated during the investigative interview at which she had
appeared unapologetic. These procedural defects had the effect of voiding the discharge,
according to the Union. As a remedy, the Union sought reinstatement with appropriate
compensation. The parties agreed that the evidence on the merits and the alleged procedural
defects would be entered at the same time and that all issues would be addressed in closing

arguments?.

'Because of the nature of some of the material in the Grievor's blog, parts of which have been reproduced
in the award, the Board has disguised the names of the people involved and the Grievor's work location within the
Alberta public service.

IInits opening statement, the Union gave notice of its intention to argue that the Grievor’s rights under the
Charter of Rights and Freedoms had been violated. This argument was not pursued in its closing submissions.
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EVIDENCE

The Employer called 9 withesses. Members of the Department who testified were: Mr.
P, senior department manager; Ms. H, department counsel; Ms. M1, the Grievor’'s immediate
supervisor; Ms. M2, a department manager; Ms. D1, a department coordinator; Ms. B, a
department officer; and Ms. F, a department officer. Ms. T and Ms. L, who provided human
resource support, also testified on behalf of the Employer. The Union called five witnesses: Ms.
M3, a department administrator and Union steward; Ms. D2, Union full time staff representative;
Ms. Y, a department administrator; Mr. S, a former senior manager in another department; and
the Grievor.

A total of 29 exhibits were entered at the outset and during the course of the hearing:
0. Master collective agreement between the Union and Employer, June 30, 2005.
1. Grievance of R, July 17, 2006.
2. Reference to arbitration, October 30, 2006.
3. Department Website excerpts.
4. Internet usage agreement signed by R, October 29, 2001.
5. R job description.
6. Government of Alberta internet and email usage policies.
7. Code of Conduct and Ethics of Public Service of Alberta.
8. R blog, June 29, 2006.
9. R blog, June 21, 2006.
10. R blog, April 13, 2006.

11. R blog, April 11, 2006.
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12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

R blog, March 31, 2006.

Excerpt from blog entitled “Gossiping”.

Notes T, July 17, 2006.

Notes of M1, July 17, 2006.

Notes of H, July 17, 2006.

Letter of termination, July 17, 2006.

Exhibit excluded.

Record of Employment, R, July 25, 2006.

Letter from Ray Domeij to Attorney General Department, June 6, 2007.
Grievance reply, August 21, 2006.

R blog, March 30, 2006 - July 11, 2006.

R blog, July 15, 16, 17, & 19, 2006.

Summary notes of T, August 2006.

Checklist of T.

Notes of T, July 17, 2006.

Card from R to first floor Department employees.
Card from R to second floor Department employees.

Notes of D2, July 17 & 18, 2006. [Entered over Union objection on a without prejudice or
precedent basis.]

The evidence showed that the Grievor works in a department of the Alberta government,

as an administrative capacity. The department in which she works (the “Department”) handles

sensitive files which require confidentiality, discretion, and judgement on the part of Department

employees. The Department mission statement is emphasizes its commitment fair procedures
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and natural justice (Exhibit 3). It’s values, which were well publicized internally, included
respect, cooperation, and teamwork (Exhibit 3). At the time of the arbitration hearing, the
Department employed 85 people, in Edmonton and Calgary. The Edmonton offices, which
house senior management, are located on the two floors of an office building. The Grievor’s
offices are on the higher floor, close to the coffee and lunch room.

The Grievor is originally from eastern Canada and had been an employee of the
Department since 2000, assuming her current position in 2002. In her job, she was responsible
for liaising with member of the public and assisting them in securing necessary documentation
for matters within the Department’s purview. Interpersonal skills listed in the job description are
“superior teamwork, discretion, sound judgement, and abundant common sense” (Exhibit 4). In
her role, the Grievor worked closely with the Department officers and other staff. Because of a
certain amount of specialization, she worked more closely with some officers than with others.
The Grievor believed she had a good working relationship with her co-workers, taking part in
Department social activities, and “participating fully in the workplace”. In 2001, she had served
as a Union steward. Before joining the Department, the Grievor had worked for the Alberta
government public service in several capacities, although not continuously, including seven
years as a similar department where she had equivalent responsibilities. She had never been
disciplined prior to her dismissal. The former senior of her previous department, who had
worked closely with her until 1995, described the Grievor as a professional with high standards
who was liked and respected by staff and clients.

The Grievor’s Blog

The Grievor started a blog in March 2006 during a difficult time in her life. Her father,

who still lived in eastern Canada, had become seriously ill the year before and the Grievor
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began seeing a therapist in summer 2005 through the Employee Assistance Program. The
therapy lasted until the end of 2005, at which time the Grievor decided to try to deal with the
issues on her own. In March 2006, she returned home to spend time with her father, whose
health had deteriorated significantly. He passed away three months later. After returning to
Edmonton in March 2006, the Grievor testified that she decided to implement one of the
recommendations of her therapist, which was to write things down as a “way to vent anger and
helplessness”. She agreed that her therapist had told her just to write things down, but had not
told her to start a blog.

At that time, the Grievor had recently learned about blogs. She said that she viewed
blogs as “a safe place for me to put my thoughts” and “as a way to talk about the good things in
life”. The Grievor had also taken up running, so she started a blog called “Running Girl”.* She
described the blog as “a great help to me.... that kept me pretty close to sane” during a tough
time in her life. In cross-examination, the Grievor elaborated that the blog was meant to be a
journal of thoughts and feelings at the time she was making the blog, a kind of “on-line diary”.
Running Girl identifies the Grievor by name, indicates she lives in Edmonton, and one of her
postings revealed that she works for a provincial government department in the public sector of
Alberta (Exhibit 8). While the focus of the blog was intended to be running, the Grievor
conceded that she sometimes wrote about matters unrelated to running. As well, the Grievor
had two other blogs during this period, “Big Freddy” and “Gossiping”. The Grievor
acknowledged that she understood that blogs can be accessed and read by anyone who has

access to the internet and indeed people wrote her from all over the world. She agreed that she

3The name of the Grievor's blogs have been changed from the original to protect confidentiality.
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was naive to think that her blog was a “safe platform” for expressing her views. Because her
blog did not maintain a count, she had no way of knowing the number of times her blog had
been visited or by whom.

Entered into evidence were excerpts from the Grievor’s postings on Running Girl and
Gossiping between March 28 and July 19, 2006 (Exhibits 22 and 13)*. Looking first at the
Running Girl blog, much of its contents refers to running or other personal matters, such as
recipes, unrelated to work. For example, the Grievor’s posting on March 30, 2006 has a story
about her cat (Exhibit 22, pages 59 & 60); on April 12" she wrote about qualifying for the
Boston Marathon (Exhibit 22, pages 49 -51); on April 19", she commented on “the perfect
breakfast” (Exhibit 22, page 48); her May 16" blog was about her thoughts during running (e.g.
“a time to count my blessings”) (Exhibit 22, pages 41 & 42); and on June 20" she wrote a
tribute to her recently deceased father (Exhibit 22, page 13). It was common ground that these
blog postings were of a personal nature and no concern to the Employer.

Interspersed with personal, non-work postings, were blog postings about the Grievor’'s
workplace, her supervisors, and her co-workers. These postings were the focus of the
Employer’s concerns and, in order to appreciate the nature of these concerns, excerpts are set
out below in chronological order. Some postings which address work issues, but were not
identified as specific concerns of the Employer, are also included to provide a full flavour of the
blog.

On March 31*, the Grievor posted a blog titled “Aliens Around the Coffee Table”. In this

posting, comments are made “about work. More specifically, the people at work. Naturally I'll

* While the complete contents of these blogs could no longer be reproduced for the arbitration, the
available material was sufficient for the Board to examine its contents in light of the Employer’s concerns.
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give them each an alias to protect their privacy....” (Exhibit 12 and Exhibit 22, page 54). A
paragraph each was devoted to six of the Grievor's co-workers who regularly met for coffee on
the second floor lounge in the Department offices. While aliases were used, all Department
withesses were able to accurately identify the employee upon whom each paragraph was
based. A flavour of this posting is given in the following excerpts (pages 54 -57):

.... Roberta likes to talk -- unfortunately she’s menopausal — she might have short term
memory problems — always forgets the people’s names she’s talking about, or the point of
her story, or the ending — most of the time we just listen for a few minutes until we figure
out who made eye contact with her, then we ditch the person from the conversation for
the rest of the break. ..... If | had to choose a planet that she came from, I'd say it was
some dark planet, with very little oxygen...

Next to her sits Brys. He’s a pleasant fellow.... always polite and very well dressed. He’s
somewhere in his 40's, never married and will house sit for any of the people in the office
who have a great address, a three car garage, and lots of fine free food in the fridge. He
also spins records at ... an alternative lifestyle bar downtown. ..... I'm gonna go out on a
limb here and and say he’s from a planet in our solar system — Uranus.

Next to her sits one of the new girls.... She’s worked here for less than three months and
has ... already used up all her sick time, her family sick time, personal leave and
bereavement leave — and leaves 20 minutes early each day. But she’s never missed a
coffee break...... Also and this cannot be stressed enough, she’s a perfect wife. Hubby
and her do the deed at least once every night (sometimes more titter, titter) even after 10
years of marriage. She’s clearly from the planet — Liar, liar pants on fire.

Next to her sits Bill, as in “Dollar” Bill. Probably the most perfectly named person in the
office. He is so cheap it's scary. Way past frugal, or careful with his money. ... he brings
his lunch to work. It is always a stale peanut butter sandwich.... and a spotty banana. Can
you imagine being his spouse, or child.

Next to him sits Miss Gloria in all her majesty. .... I'll give her this, she may have started
late, but she did well...... She is also well known for her friends in high places. She is
quick to voice her disapproval should anyone unthinkingly mock her high fallutin friends.

Last, but certainly not least , let me introduce you to Summer. .... | could gab about her
unique perspective on the world for days. Suffice it to say, she’s really young, really smart
and clearly figured all of us out about 30 minutes into her first day on the job. | like her
because she has the ability to laugh out loud about herself. She’s our Yoga Guru. ... She
holds Yoga classes twice per week at $5 a pop which means she makes about $60 per
week off her co-workers. .... Summer is the one | owe this blog to. She suggested that her
current lover thinks she’s an alien, one of many all around us. She believes aliens from
every known and unknown universe populate Earth. Then she says, “Everyone at this
table likely an alien except me. I'm the only earthling here”. Which got me thinking.. which
as you can see is a very bad thing.
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To any of my co-workers, who didn’t appear in this accounting, be warned your turn may
be coming.

On April 11™, the Grievor posted a blog in which she expressed her views about an
administrative change that required a new numbering system for documents submitted to the
Department by outside clients. The blog was titled “SNAFU — Situation Normal, All F.... Up™
and contained the following comments (Exhibit 11 and Exhibit 22, page 51):

| work in a lunatic asylum. Nurse Ratched® (aka, the supervisor) just sent the following e-
mail to her staff.

[Email message reproduced]

So, WTF does this mean. Because we already number the documents, it looks like the
LIC (lunatic in charge) now wants us to go ahead and renumber all the pages within a
document as well. | can just imagine how this is projected to speed up the process for the
people waiting to hear from us with a decision.

However, someone obviously suggested it to Nurse Ratched and she (without ever
stopping to think how stupid this particular idea is) ran with it. My job is so screwed up. |
thank God every day that there is a pension involved at the end of this. Otherwise | would
be so gone....

Does anyone else out there live in a world like mine with imbeciles and idiot savants (no
offense to them) running the ship.... and is anyone else’s ship being sailed down the
highway to hell?

On April 13", the Grievor’s blog set out her feelings about a file she had handled that
was apparently under review by the provincial ombudsman’s office. She wrote (Exhibit 10 and

Exhibit 22, pages 48 & 49):

My heart has been going pitty pat, pitty pat all morning over a file that has been closed for
over a year, which the Office of O is doing an investigation on. It makes my heart hurt. |
tried so hard to help that woman and at the end of it all, she rats me out. | am confident
that | did everything | could, but omigod my memory of who | spoke to on the telephone
on December 8, 2004 is pretty crappy. | challenge anyone to remember who they spoke
to and what they said to them that long long ago. Anyway | was about to hyper-ventilate,
so | went shopping....

*In the blog, the heading appeared as “All F..... Up” and did not include the word that “F....” stands for.

SNurse Ratched is an unflattering character in the novel (and movie) “One Flew Over the Cuckoo’s Nest”.
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The Grievor’'s June 28" posting, titled “It's all up to me .... and you”, provided her views

on a training and development session for Department employees (Exhibit 22, page 21):

Last Thursday at our annual spring conference the lunch time speaker was Carolyn ******,
She is one of our commissioners and in her spare time she runs ultra marathons. She
simply talked about her lifestyle, what caused her to decide to get fit, etc. She was very
droll and had us all rolling on the floor laughing...... but her message was clear ..... you are
responsible for you ... it's up to you to decide who or what you want to be ... and then find
a way to do it, or be it.

The next day, June 29", the Grievor posted emails about her unsuccessful efforts to use
discretionary funds from the Employer’s Learning and Wellness Account to purchase a portable
computerized personal trainer. The blog was titled “Cat Fight Coming — Me and the Power
Hungry Wench in Charge” and included emails she had written and emails she had received
from the person who administered the account, as well as the Grievor's own commentary
(Exhibit 8 and Exhibit 22, pages 15 - 18):

| want one [computerized personal trainer]. And, | am going to get one... come hell or high
water...

| work in the public sector in Alberta, Canada. Our provincial government departments
jumped on the fitness and wellness bandwagon a while back. ..... So to support in the only
way they know how, a group of Ministries created a program and threw bags of money at
it. Employees in participating departments — mine is participating, by the way — are allotted
$500 each annually to help increase their learning or personal wellness.

[Excerpt from program description]

There is mucho money available, but an employee must make a purchase first and then
submit the receipt for reimbursement. Naturally, before | make a $300-400 purchase |
want to make sure the program covers it.

So, | send the wench in charge (WIC) an email asking if this wrist mounted personal
computer is covered. | thought it was just a formality, because the plan will reimburse for
a treadmill, if | want one, it will pay my gym fees ......

And, it will pay for a lap top computer, or printer, or keyboard, CD burner etc. So imagine
my surprise when | got this email back from WIC.

[Email from program administrator indicating “wrist mounted pc” not eligible for
reimbursement]
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Naturally, | asked to appeal the decision. Guess what they said.

[Email from administrator indicating no formal appeal mechanism, but offer to raise with
review committee]

| immediately wrote back...

[Grievor email asking why item not covered]

They answered right away....

[Administrator email elaborating on why item refused]

So | write back again.

[Grievor email reiterating her disagreement with decision not to fund the item]
Here is the total response | received.

[Administrator email indicating matter would be reviewed, but could take a few months.
Signed by .....7]

What is it about bureaucracies and power hungry women??? How do they find each
other?

On July 13", the Grievor compiled a “Top 10 things that Piss me Off List” and posted it
on her blog. Half of the items were unrelated to work, such as “Sandals that fit .... in the store,
but take chunks out of my feet when | wear them really”, but the other half comment about the
workplace (Exhibit 22, pages 63 & 64):

People who think when my office door is open, that means they get to come into my
space and whine to me about how miserable their life is. Would you stop that please.

The people who stole all the cutlery out of the drawer in the kitchen on the second floor
are making me really cranky.

The person who thinks the microwave magically cleans itself every time his tomato soup
explodes is a person who really pisses me off.

People, especially co-workers, who constantly brag about themselves and their
accomplishments make me really owly.

"The first name of the administrator is listed in the blog.
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It really yanks my chain when people bring their pets into the office and let them pee on
the floor. Well, no | have not caught the pet in the act, but there are pee spots on the
carpet.

In addition to the above postings, there was two postings on June 30, 2006 by the
Grievor on a blog titled “Gossiping”. The Grievor used the pseudonym “First Bitch”. In her first
posting she wrote (Exhibit 13, page 7):

So, I've started it. What have you got to say? Say it however you want. You can name
names (I hope you do, or put silly aliases on the people you want to slam).

Fell free to contact the head bitch at any time to add your friends, co-workers, or even
those you hate (if you dare) to the people who know where to find this.

A word of caution... | take no responsibility for the consequences.
An hour later, a second posting by the Grievor appeared on this blog, titled “Channelling
Eva Gabor”, with the initials of the person being parodied appearing below the title and used in

the blog. The Grievor wrote (Exhibit 13, pages 6 & 7):

Did you ever stop to think how much this woman is like Eva Gabor .. ridiculous dyed
blonde hair, dripping with diamonds haughty and arrogant. Looking down her nose at
everyone she thinks is a class or 10 below her. Just like Eva, | think she’s forgotten her
roots. Eva came from nothing and married money, so did AAS.

What on earth would make her think its okay to go into a hearing to determine the
livelihood of an unfortunate, probably almost penniless person, wearing enough gold.
silver, and diamond bling bling to choke a mule? Answer: she doesn’t think... It’s all about
status with her.

Recently | heard her say to a member of the administrative staff, who asked her where
she got the lovely suit she was wearing. This is what she said, no shit.

O, I don’t think you want to know, it was really expensive.

Enough already AA, | know you’'ve got more money than me but do you have anything
else?

$The Board has changed the initials from the original blog.
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Employer Discovery of the Blog

Department management first became aware of the existence of the blog and its
contents in early July 2006. Ms. F, a Department officer, was shown the Nurse Ratched blog
(Exhibit 11) by another officer. After reading it, Ms. F went to see Ms. H, Department counsel,
to seek advice. In Ms. H’s office, they accessed the Google search engine and typed in the
Grievor’s name plus “blog”, which brought them to “Running Girl”. Together, they scanned the
blog which included “Cat Fight” (Exhibit 8), the “Office of O” posting (Exhibit 10), “SNAFU”
(Exhibit 11), and “Aliens Around the Coffee Table” (Exhibit 12). Later, Ms. H reviewed the blog
more carefully and was also able to link to the “Gossiping” blog, discovering the “Eva Gabor”
posting (Exhibit 13). After showing the blog to Ms. M2, a Department manager, and reviewing it
with her, the blog was brought to the attention of the senior Department Manager, Mr. P, on
July 6". Ms. M2 also notified Ms. M1, the Grievor’s direct supervisor and shared the blog with
her; Ms. M1 had not previously been aware of it.

Department managers testified about their concern with the contents of the blog. The
Information Technology department was contacted to verify that the blog actually originated
from the Grievor and human resource advice was sought from Ms. T, the public service HR
liaison to the Department. An investigation ensued which eventually led to an interview with the
Grievor on July 17™. Prior to the interview, the Grievor was not contacted about management’s
concerns or made aware that they knew about her blogs, nor was she asked to remove them.

It is unclear from the evidence how many employees were aware of the blog or had read
it at the time it was discovered by management. Ms. F, the person who first brought the blog to
the attention of management, learned about the blog from another employee (who did not

testify), who, according to Ms. F, said Ms. Y had told her about the blog. Ms. Y testified that she
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knew about and had read the Grievor’s blog from its inception, but did not know of anyone else
in the Department who was following the blog. Ms. F did not read the blog until Ms. H was able
to show her how it could be accessed. Mr. P testified that he met individually with each of the
employees who had been referred to in the blogs to warn them about the contents of the blog
and to advise them not to read it. He said none of these employees told him that they had
personally seen the blog. He did not provide these employees with hard copies of the blog nor
did he tell them how the blog could be accessed. Ms. D1 and Ms. B confirmed that the blog was
first brought to their attention by Mr. P in early July. Ms. M3 said she had been aware for a while
that the Grievor was writing a blog, but had never visited it. There was no other direct evidence
of employees, other than Ms. Y, who had read the blog prior to early July. Neither Ms. H, Ms.
M2, nor Mr. P had received any complaints about the blog from any employee prior to July. Ms.
M1 testified that she received complaints from three Department employees who worked in
Calgary and said that they had read the blog, but she could not recall when these complaints
had been made. None of these Calgary employees were called as withesses.

Management and Staff Perceptions of the Grievor’s Blog

At the arbitration hearing, employees and managers provided their views about the
contents of the blog. Mr. P testified that the posting referring to the “Office of the O” (Exhibit 10)
was “absolutely inappropriate” because it dealt with a confidential file and that the Grievor’s
comment about being “ratted out” was an offensive reference to a legitimate complaint process.
He believed that the personal comments about co-workers would be “devastating to some
individuals” and “poisonous to the workplace”. He thought that the reference to Lunatic in
Charge (Exhibit 11) might be a reference to himself. He said that “the kind of personal attack by

[the Grievor] does not fit anywhere in my sense of values or the values of the Department”.



Government of Alberta and Alberta Union of Provincial Employees Page 15
Grievance of R (Contents of Blog)

Ms. H testified that, given the information about the Grievor contained in the blog, it
would be pretty easy for someone to “connect the dots” and determine where the Grievor
worked. She felt that the “Office of O” reference jeopardized confidentiality. The comments
about individuals, in Ms. H’s view, were hurtful, disrespectful, and “offensive to all our values”.
Ms. M2 characterized the “Aliens” blog (Exhibit 12) as “totally disgusting” and “couldn’t believe
someone would write these things about colleagues who were nice people”. She labelled the
comments as mean spirited, disrespectful and rude and felt “embarrassed that | was associated
with such a person”. She said that for more than six months after the Grievor’s termination
employees avoided the coffee room because “the trust factor was gone”. Ms. T expressed
similar sentiments, indicating that she was most upset by the “derogatory” Aliens blog.

Ms. M1 read a hard copy of Exhibits 22 and 13 in early July. She testified that she found
the blogs demeaning and disrespectful to the people with whom the Grievor worked and that
reading the blogs made her physically ill. She said that the “Aliens” and “Eva Gabor” blogs were
extremely nasty and insulting, betrayed confidences, and were a “cowardly personal attack” on
people in a public forum. Ms. M1 was very upset with the “SNAFU” posting (Exhibit 11), with its
references to Nurse Ratched, Lunatic in Charge, imbeciles, and idiot savants, which she
interpreted as a personal attack on her and the senior Department manager. She said she felt
“very embarrassed that a person like that works for my organization” and was emotional and
distraught in delivering her evidence. Ms. M1 stated that the Grievor had betrayed her trust and
that she would “absolutely not” be willing to work with the Grievor.

Ms. L was the subject of the “Cat Fight” posting (Exhibit 8), which contained much of her
email exchange with the Grievor over reimbursement for a personal running computer. She was

shown the blog by Ms. T. Ms. L testified that “she couldn’t believe” what the Grievor had written
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about the government wellness program, describing the criticisms as very unfair. She was
shocked by the personal comments directed at her, by name, and did not like to be referred to
as a “power hungry wench in charge”. Ms. L was especially upset that there was no way for her
to have responded to the Grievor’s criticisms, although she agreed that no one had contacted
her as a result of the blog.

Ms. D1, a regular coffee room participant, was one of the employees described in the
“Aliens” posting. She first learned about the blog from Mr. P and was upset to learn that
something had been written about her, considering it was “open to the whole world”. She did
not recall being warned not to read the blog and decided to read it “to see what it said about
me”. Ms. D1 testified that she read the paragraph about herself and a few sentences of the next
paragraph about another colleague. She said she became “so angry | just stopped reading” and
was too upset to continue, finding the description of her very insulting. Reading the blog left her
so completely rattled that she called her family for support. Ms. D1 said that after the blog
became known, the coffee group fell apart for many months. The group members were
uncomfortable with each other and she felt personally embarrassed. She said that if the Grievor
was reinstated, there would be mistrust, suspicion, and fear. When asked if an apology from
the Grievor would have made a difference, Ms. D1 stated that it depended on when it was
made and what was said. She indicated that she upset at the time she first learned of the blog
and was upset more than a year later at the arbitration hearing.

Ms. B was another co-worker who regularly attended the coffee room and was referred
to in the “Aliens” blog. She was first told about the existence of the Grievor’'s blog by Mr. P who
advised her not to look at it. Ultimately, she decided to ignore this advice because she “wanted

to know what exactly was being said about me”. Ms. B said that after learning how to find the
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blog through Ms. H, she had no trouble identifying herself in the “Aliens” posting. She
characterized the depiction as “silly, not accurate, nonsensical” and, in her view, it showed a
lack of judgement on the part of the Grievor. After reviewing her own description, Ms. B testified
that she looked at the rest of the descriptions because her co-workers talked about the posting.
She said she was “absolutely shocked” at what she called “character assassination” — “|
couldn’t believe that [the Grievor] had that mean spirited notions” and that she “could be so
demeaning and unkind to some of the nicest people we work with”. In her opinion, the blog was
contrary to Department’s values. Ms. B stated that she could not work again with the Grievor,
“someone with so little respect for me and her colleagues”. After the blog became public, the
coffee room became “apprehensive and guarded ... if anyone showed up”, although the
situation had returned to normal by the arbitration hearing. With respect to the impact of an
apology, Mr. B indicated that had the Grievor made an immediate apology, “I would have sat
down with the Grievor and tried to understand what the heck she had in her mind”. She felt it
was up to the Grievor to call her and apologize; when shown a card that the Grievor had
attempted to leave for staff (Exhibit 28), she said she did not consider it “a personal apology to
me”.

Ms. F heard about the Grievor’s blog through a co-worker and first read the “SNAFU”
posting in Ms. H's office. She viewed it as unprofessional, disrespectful to supervision, and
generally “mean and nasty”. A few days later, Ms. F read the “Aliens” blog because she had
been told that she had been mentioned in one of the postings. She said she was horrified by
what she read, characterizing the descriptions of her colleagues as mean spirited, venomous,
and lacking respect. By this time, another posting that had referred more specifically to Ms. F

had been removed and she never saw it. Ms. F stated that based on what she had seen she
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would not want to work with the Grievor again, even if she had apologized. Ms. F felt that she
could not trust the Grievor to respect individuals, a necessity given the sensitivity of the
Department’s work. In cross-examination, Ms. F agreed that there had never been complaints
about the Grievor’s work or her interactions with clients and co-workers.

Ms. Y works on the second floor of the Department and would go for coffee with co-
workers. She had been reading the Grievor’s blog from the outset and was aware of “Aliens”
soon after it was posted, telling the Grievor that “she loved it’. Ms. Y testified that she
recognized herself and was not at all offended, nor was she offended by the depiction of others.
She described the posting as “satire and exaggeration”. She did not agree that the coffee group
had dissolved after the Grievor’'s termination, stating that there was the same comradery and
teasing as before. She said she would have no trouble working with the Grievor if she was
reinstated. With respect to the “Gossiping” blog (Exhibit 13), Ms. Y said that she shared the site
with the Grievor. The “Eva Gabor” posting was made on June 30" and Ms. Y posted something
further on July 7*. On July 10 or 11, 2006, she and the Grievor mutually agreed to take down
the “Gossiping” blog site because they were uncomfortable with the tone of the site. She was
unaware of any linkages between the “Gossiping” and “Running Girl” blogs.

The Grievor’'s Perceptions of Her Blogs

The Grievor gave evidence about her intentions at the time she wrote the blogs and how
she viewed them in hindsight. She testified that she never expected the blogs to be read by the
general public or her co-workers, who she liked and respected. She believed that Ms. Y was the
only person at the Department who followed her blog because she received no comments
about the blogs from other colleagues. In cross-examination, she conceded that by creating her

blog, everything she wrote was available to anyone with access to the internet. In response to
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questions from the arbitration board, the Grievor replied that she did not know, when she
established her blog, that it was possible to restrict access through password protection. She
did not see when she wrote her blog that might cause harm to the employment relationship and
once she had posted something she rarely went back and re-read it. In hindsight, after her
termination and subsequent testimony about the blog in the arbitration hearing, the Grievor now
realized that “what | write and say can be misconstrued”. She admitted that she made mistakes
in judgement because of the pressures of her father’s iliness and death and family dynamics.
The Grievor was questioned about individual postings. With respect to the “Aliens”
posting, the Grievor described it as an attempt at caricature, after a chance comment from Ms.
Y about aliens. She said it was “me playing with words” and a deliberate exaggeration. The
various descriptions, according to the Grievor, were not meant to be of real people even if they
used certain obvious traits associated with specific individuals. Rather, the Grievor viewed them
as “prototypes” and amalgamations of various people in the workplace. The Grievor stated that
she did not believe what she wrote was hurtful, although she accepted how it might be viewed
that way. She said “I'm sorry | hurt these people’s feelings. | never meant to do that”. In cross-
examination, the Grievor testified that she had not intended the Aliens blog to be offensive but
agreed that when she took a good look at the posting at the arbitration hearing she “definitely
thought people could have their feelings hurt” by what she had written. By way of explanation,
she indicated that the posting reflected her feelings on the day she written it. She had not
realized its potential consequences for her ability to work with the people she had caricatured.
The Grievor addressed the SNAFU posting in which she referred to her supervisor as
Nurse Ratched and made reference to a lunatic-in-charge. She stated that her purpose in

writing this blog was to criticize a new process for numbering documents that she felt would
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lead to confusion for the clients. According to the Grievor, the process was introduced without
input from the officers who worked with the documents. She said that the posting was aimed at
the process and was not meant to be a criticism of any particular individual. The “Nurse
Ratched” was intended to show that her manager was just following instructions. In cross-
examination, the Grievor said that Nurse Ratched and lunatic-in-charge were both references to
Ms. M1, whom she regretted offending. The Grievor noted that she apologized to Ms. M1 during
the investigation interview, but had also stated “those were my feelings at the time”. The
Grievor explained that she was frustrated because, in her view, the new numbering system
interfered with her ability to get the job done. She said that she was “lashing out” at a difficult
time in her life and was not thinking clearly at the time. She did not understand that referring to
her managers as imbeciles and idiot savants might do irreparable harm to the employment
relationship.

The Grievor commented on the “Office of O” posting. She testified that she had worked
with the individual to whom the blog referred and in fact had suggested the ombudsman to her
as an appeal mechanism. The Grievor acknowledged that she was upset when she wrote the
blog because it was the first time one of her files had been referred to the ombudsman. She
believed that there was insufficient information in the posting to breach the confidentiality of the
individual involved. In cross-examination, the Grievor said that there was nothing offensive in
the posting.

With respect to “Cat Fight”, the Grievor acknowledged that the posting was sarcastic
and that, in hindsight, reproducing the emails between her and the wellness program
administrator “was a silly and foolish thing for me to do”. In cross-examination, the Grievor

admitted that referring to the administrator as the “wench in charge” was a “catty” thing to say
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and that there was enough information in the posting to identify the Department and possibly
Ms. L. She said that inclusion of Ms. L’s first name was unintentional and careless. She agreed
that the posting as a whole was “not well thought out”.

The Grievor was asked about the “Eva Gabor” posting during cross-examination. She
testified that even though the actual initials of the real person were provided in the blog, “no one
but me would have been able to put the name to the initials”. She said those were her personal
thoughts and feelings about that particular individual, and others like her, when she wrote the
blog. The Grievor acknowledged that she did not realize that the posting could be hurtful when
she had written it, but understood in hindsight how hurtful it might be. She expressed relief that
the posting had not been read by the person being parodied and noted that the blog site itself
had been taken down voluntarily before she had been asked about it.

Employer Interview of the Grievor

The Employer interviewed the Grievor about her blog at 9 AM on Monday morning, July
17, 2006. In attendance were Ms. T, Ms. M1, Ms. H, Ms. D2 (a Union representative), and the
Grievor. The evidence established that the Grievor was not advised of the interview until her
arrival at work on July 17". Ms. M1 testified she called the Grievor in her office and told her
‘we’re meeting in [Mr. P’s] office” and asked her to come over. She was not told the purpose of
the meeting. When the Grievor arrived at Mr. P’s office, the others, including Ms. D2, were
either already present or arrived at the same time as the Grievor.

Ms. T was responsible for planning the meeting and made most of the arrangements on
Friday, July 14". She contacted Ms. D2, who was the Union liaison for the Department and
asked her to attend a meeting about the Grievor, telling her that there was a concern over

internet misuse, that the matter was serious, and asking Ms. D2 not to advise the Grievor about
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the meeting. Ms. T explained that the decision to not advise the Grievor in advance was partly
to ensure that no manipulation of the blog would occur once the Grievor received notice of the
meeting and partly because it was standard practice to not provide advance notice to
employees in serious matters.

Ms. D2 confirmed that she was advised of the meeting on Friday and asked not to
inform the Grievor. She testified that she felt uncomfortable with this arrangement, because
employees usually were notified in advance, but that she nevertheless complied with Ms. T’s
request. Ms. D2 said that it was unusual for management to choose the Union representative;
the normal practice is to advise an employee that a meeting might lead to discipline and tell the
employee to get a Union representative. Ms. M3, the Department union steward, was not
advised of the meeting nor was she asked to attend. The Grievor was not formally advised,
either at the start of the meeting or while it was in progress, that she had a right to Union
representation, although she was aware that Ms. D2 was from the Union. Ms. D2 did not have
an opportunity to meet with the Grievor prior to the start of the meeting. At no time during the
meeting did Ms. D2 or the Grievor ask for a recess or adjournment so that they could consult.
The Grievor did not ask for a different Union representative, testifying that she was unaware
that she had this right.

The evidence showed that the meeting lasted about an hour. According to Ms. H, its
purpose was investigation -- to review the blog with the Grievor and get her explanation for its
contents. A set of questions, developed and asked by Ms. T, had been prepared prior to the
meeting and given to the three management attendees, but not to Ms. D2. Notes were taken by
all participants, the Grievor excepted, and entered into evidence (Exhibits 14, 15, 16, & 29).

While there are some differences among the notes and testimony of the various management
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participants, there are common elements regarding what occurred from management’s
perspective.

First, the Grievor was advised that the meeting was about her blog and she was
provided with 67 pages of hard copy from “Running Girl” blog and an additional 7 pages from
“Gossiping” (entered in this arbitration as Exhibits 22 and 13, respectively). Second, when she
was asked if “Running Girl” was her blog, the Grievor responded in the affirmative. She also
acknowledged two other blogs, “Gossiping” and “Big Freddy”, and indicated that the former had
been shut down. Third, the Grievor agreed that she was aware of the Department’s internet
usage agreement and stated that she had used lunch and coffee breaks for her blog. She
characterized the blog as “my personal thoughts — training, hopes, running” and contained
“humourous thoughts about the people who work here” (Exhibits 14 & 16). Ms. T described the
Grievor as nervous and agitated during this stage of the meeting.

Fourth, when asked to explain the contents of her blog, the Grievor asked if there was a
problem, requested that management “tell me what’s wrong with this” and inquired several
times whether the meeting was disciplinary, to which she received no response (Exhibits 14, 15,
16). According to Ms. T, the Grievor was not initially told what parts of her blogs were of
concern to the Employer. The idea was to let the Grievor go through the material and explain
what she had written. At this point in the meeting, the Grievor made a number of remarks such
as “it’s none of your business” , “I have freedom of speech”, and “is there a law”. Ms. T
characterized the comments and the Grievor’s tone as aggressive. Ms. H described the Grievor
as strongly defending the contents of her blogs and her right to create them.

Fifth, as various postings were pointed out, such as “Aliens”, “Cat Fight”, Eva Gabor”,

and “SNAFU” the Grievor insisted that she had attempted to be humourous, most people found
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it funny, and that there was nothing offensive about what she had written, partly because she
had removed people’s names. She called the “Aliens” blog a “clever and humourous” joke
about the people with whom she worked. The Grievor said that she was sorry if she offended
anyone, “but those were my feelings” with respect to the “SNAFU” posting. In neither Ms. T nor
Ms. H’s views, did the Grievor come across as genuinely sorry at any point in the interview,
even when apparently apologizing if she had offended anyone. Ms. H testified that she showed
no remorse and Ms. M1 said the Grievor seemed quite proud of what she had written.

Sixth, there was some question as to whether the Grievor was asked to remove her blog
during this meeting. Ms. D2 was unsure on this point and none of the management notes made
reference to this particular question or a response on the Grievor’s part. The Grievor was
certain that she was not asked to remove her blog during the questioning; she agreed that she
did not volunteer to take down her blog on her own accord.

Ms. D2 testified about the meeting. She confirmed that the Grievor was provided with a
copy of her blogs and asked to explain them. Despite several requests by the Grievor to know if
the meeting was disciplinary, Ms. D2 stated that the Grievor was never told during the meeting
that she might be subject to discipline. Indeed, Ms. D2 thought the purpose of the meeting was
simply to investigate the Grievor’s various blog postings. She said she spent most of the
meeting trying to understand what was the issue, although she agreed that she was aware that
management was concerned about the contents of the blog. At the end of the meeting, Ms. D2
told the Grievor that she did not believe she would be fired.

In her evidence in direct examination, the Grievor confirmed that the meeting began with
Ms. T, who she had not previously met, telling her that management was investigating her blog.

The Grievor told the meeting that she had three blogs and then was handed a large amount of
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paper, which proved to be her Running Girl blog (Exhibit 22), as well as a much smaller
package containing the Gossiping blog (Exhibit 13). She stated that the Running Girl package
was not in chronological order, there was some duplication, and that some of the pages were
sideways®.

According to the Grievor, she was then asked to “tell us about these”, something with
which she had difficulty complying because she did not know what information was wanted. She
said she became very worried and repeatedly asked if the meeting was disciplinary, but
received no answer, heightening her anxiety. The Grievor testified that she began shuffling
through the paper, trying to figure out what management wanted and what might be offensive.
She recalled saying that the blog was about her running and her personal thoughts, pulling out
several postings and asking if these were the problem. Eventually she was pointed to the
“Aliens” posting. The Grievor testified that she could see that the contents might be offensive
and told the meeting that she was sorry if she had offended anyone. The meeting ended with
Ms. T asking if the Grievor had anything else to add and when she said no, Ms. T advised her
that management would caucus and make a decision.

In cross-examination, the Grievor agreed saying, at some point, “is there is some law |
have broken here” and acknowledged that she may have also said “it's none of your business”
and “I have freedom of expression”, but could not recall specifically. The Grievor admitted
thinking during the interview that “I must have done something wrong, otherwise | wouldn’t be
here” but stated that she had no idea what it was she had done wrong. The Grievor recalled

being asked about specific postings, including “Office of the O”, “Cat Fight”, “SNAFU”, “Aliens”,

The Board notes that the Grievor's description of Exhibit 22 is accurate.
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and “Eva Gabor”. She said that most of the meeting was spent discussing these postings, but
could remember few of the specific comments she may have made about them. She testified
that she apologized to Ms. M1 at the meeting, since the Nurse Ratched and Lunatic in Charge
comments had been directed at her, and could see why Ms. M1 could have been offended. The
Grievor conceded that she had added “those were my feelings” to the apology.

The Grievor said that she was confused at the end of the meeting, felt as if she was
being trapped, and recognized that she was in trouble. According to the Grievor, she had tried
to act professionally and just wanted the meeting to end, although she may have come across
as assertive as a result of her anxiety. She agreed that at no time during the meeting did she
volunteer to remove the material about her employer or colleagues from her blog. In hindsight,
she admitted that she had been wrong in insisting that the blog had nothing to do with work and
was not the Department’s business.

Termination Decision

After the meeting concluded, Ms. H, Ms. T, and Ms. M1 left to confer with Mr. P. The
Grievor and Ms. D2 remained in the meeting room. By all accounts, the management meeting
lasted slightly more than 15 minutes. All agreed in their testimony that, after being briefed about
the interview and some discussion, Mr. P made the final decision that the Grievor's employment
should be terminated.

Mr. P testified that he made the termination decision after being told him that the Grievor
had admitted writing the blogs and that she had refused to remove them. He stated that he
considered the Grievor’s behaviour totally contrary to the Department’s values of respect and
cooperation, prominently displayed in the Department’s offices (Exhibit 3). He said he could no

longer trust her. As well, Mr. P believed that her actions violated the government’s Code of
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Conduct and Ethics, drawing attention to Section 16 which concerned confidentiality (Exhibit 7).
He pointed in particular to the Grievor’s posting about the “Office of the O” and her disclosing of
internal emails in “Cat Fight”. At the time Mr. P made the decision, he was aware that another
employee, Ms. Y, also had a blog, but it was his opinion that her blog was not as “personal or
vitriolic” as the Grievor’s. (Ms. Y’s blog is discussed later in the award.)

A letter of termination was prepared and signed by Ms. M1, the Grievor’s direct
supervisor. The evidence showed that several letters had been drafted in advance, one of
which was a termination letter. The other letters provided lesser amounts of discipline. Ms. M1
agreed that she had seen the letters prior to the meeting on Ms. M2’s computer, although she
did not read them at the time. The material parts of the Grievor’s letter of termination state
(Exhibit 17):

We have concluded the review pertaining to your use of a blog. We find that your actions
in this regard fundamentally undermine the employment relationship and contravene the
Code of Conduct and Ethics of the Alberta Public Service.

Your actions have caused irreparable damage to the employment relationship. In addition,
there is potential to damage the employer’s reputation.

The others involved in the decision expressed their opinions as to why they believed
termination was justified. Ms. T testified that the Grievor’'s misconduct was serious, she had
responded aggressively in the interview, she had expressed no regret for her actions, and had
made no offer to delete the offensive postings. In her view, the Grievor’s actions had made it
impossible for the Grievor to work with the others in a very small office setting. Ms. H was
especially concerned about the impact of the Grievor’s blog on her co-workers. She said that it
was not right to require “people who had been written about in so disrespectful a manner to

work with their abuser”, calling the Grievor’s presence in the workplace as “toxic”, especially
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given the small size of the work group. As well, Ms. H suggested that the fact that the Grievor
did not think there was anything offensive in her blog raised questions about her judgement.
Ms. M1 stated that given the deep resentment towards the Department and its staff exhibited by
the blog postings, they simply “could not allow [the Grievor] to continue working in our office”.
Management withesses were questioned about who had the delegated authority to

terminate an employee in the Alberta public service. Mr. P stated that he possessed the
delegated authority to dismiss employees, but was uncertain whether Ms. M1 possessed similar
authority. Ms. M1 understood that Mr. P had the authority to terminate. She said he had given
her the authority to discipline her staff and she had in fact issued a letter of reprimand in the
past. She had never dismissed an employee prior to signing the Grievor’s letter of termination.
Ms. T believed that Mr. P had written a letter on July 11, 2007 delegating authority to the
Department’s senior management team, including Ms. M1, to sign letters of termination. She
said it was normal for discipline to be delegated down from the deputy minister level to
members of the executive team. She stated that Mr. P’s July 11" letter was on file’®. Ms. H
stated that it was appropriate for Ms. M1, as the Grievor's immediate supervisor, to sign the
letter of termination. She could not say if any senior officials, such as the Minister or deputy
minister in the department, had delegated the authority to terminate to anyone in the
Department. Finally, Ms. M2 testified that it was her understanding that Ms. M1, as a
supervisor, always had the authority to discharge staff under her supervision.

After the letter of dismissal had been signed by Ms. M1, the management group, without

Mr. P, returned to the meeting room. The notes (see, especially Exhibits 14 & 16) and testimony

No letter was produced in the hearing.
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show that the Grievor was given the letter of dismissal and then asked if she would remove her
blog. It is common ground that she adamantly refused to do so, saying “Absolutely Not” and
“You ain’t seen nothing yet”, or very similar words. The Grievor explained that at the time she
uttered these words she was shocked and angry and was simply reacting. Until the termination
she had not thought that she had done anything wrong. The Grievor was then escorted from
the building. On her way home, the Grievor telephoned Ms. Y to tell her what had just
happened and to alert Ms. Y that she might be in trouble over what she had written on the
“Gossiping” blog site.

The next day Ms. D2 spoke to Ms. T to complain she had been “sideswiped” by the
termination. According to her testimony and notes (Exhibit 29), Ms. T told her that they had not
intended to terminate the Grievor, but the Grievor’s reactions during the interview, and her
absolute refusal to remove the blog, had resulted in the decision to dismiss. Ms. T, in her
testimony, agreed that the Grievor’s attitude in the interview contributed to her dismissal which
was why, prior to the interview, several letters had been prepared, only one of which was a
letter of termination.

Grievor’s Actions Following Termination'"

After returning home on July 17" following her dismissal, the Grievor posted the
following in her “Running Girl” blog under the title “So... bad things happen to good people”

(Exhibit 23):

"This post-discharge evidence is admitted for several reasons. First, it is part of a continuous sequence of
events that took place in the immediate aftermath of the termination. Second, one of the issues raised in the
arbitration was whether the Grievor was apologetic; this evidence addresses that issue. Third, this evidence may be
relevant for the purposes of remedy, should that arise. In accepting this evidence, the Board has reviewed the
authorities provided by the Employer: Cie miniere Quebec Cartier v. United Steelworkers of America (1995) 125 DLR
(4™) 577 (SCC); Canada Safeway v. United Food and Commercial Workers Union, Local 401 (1997) AJ No. 52 (Alta
QB); and United Nurses of Alberta v. Red Deer Regional Hospital (1998) AJ No. 135 (Alta QB).
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This has definitely been a banner day. One day some time in the future, I'll write it down.
For now, suffice it to say that there are folks in the world who do not like my blog.

O woe is me again...
| was definitely born under an unlucky star.
What goes around me, always come back around and smacks me upside the head.

Two days later, on July 19" at 10:49 AM, the Grievor posted the following on her blog, titled “I'm
so sorry” (Exhibit 23):

This post is meant to be an apology to all those who have read, or were directed to my
blog to read its contents. | did not mean to hurt you, or your family, or friends by writing
this blog post. | also wish to apologize to my employer if inadvertently | caused any harm
to its reputation.

The purpose of this blog was to share my running progress with friends and family and
also to communicate with others in the world with similar running interests.

On July 18" or 19", the Grievor returned to the Department to clean out her office,
spending about an hour there. She was accompanied by Ms. H and Ms. M2."